
 

 

 
 

SB 699 (Stevens) / HB 676 (Garrett) 

As Amended 
 

TN Trust Law Updates:  Expanded Summary 

 

Tennessee has become one of the leading trust jurisdictions in the country, frequently ranking in the top 3 

states to locate a trust because of the strength of our laws.  

 

To achieve this, the Tennessee Bankers Association has made comprehensive updates to Tennessee’s laws, 

with the last major update in 2013. This has resulted in an increase in trust companies chartering in 

Tennessee and increased business opportunities for existing trust companies.   

 

From June 2013 to June 2017, total trust assets under management in Tennessee increased by 43% - from 

$18.5 billion to $26.4 billion.   

 

TBA in the Fall of 2018 formed a working committee of trust officers and lawyers from across the state to 

review Tennessee’s trust laws and determine what updates were needed for Tennessee to remain a leading 

trust jurisdiction.  The committee developed the following legislative proposals:    

 

Sections 1-2:  Adopt the Tennessee Disclaimer of Property Interests Act  

The Tennessee Disclaimer of Property Interests Act would provide definite, tax-sensitive laws governing 

refusals to accept transfers of property by gift, inheritance, or through a trust, and identifies who takes the 

gift in the event of a disclaimer.  Tennessee’s current disclaimer statute, TCA § 31-1-103, does not provide 

for disclaiming interests related to trusts and, instead, practitioners must rely on common law principles 

when doing so.   

 

Section 3-7:  Allows Assets of Person Subject to Guardianship or Conservatorship to be Placed in a 

Trust 

Allowing the assets of a person subject to a guardianship or conservatorship to be placed in a trust would 

provide greater flexibility for management and investment of their assets than allowed by current law.   

 

Current law limits a guardian or conservators investment authority so that he/she can only invest in 

investments outlined in TCA §§ 35-3-103 – 111, which includes archaic investment vehicles such as 

railroad bonds and securities of foreign governments.  They must also maintain a bond, which comes with a 

costly fee assessed annually and submit annual accountings to the court and obtain approval of fees and 

expenses.  Such filings, proceedings and records are all public record and restrict the minor’s ability to 

make purchases.  All of this reduces the assets over time and limits the potential of greater investment 

growth than if they were professionally managed by a trustee and receiving a return on investment over 

time of approximately 4-6%. 

 



 

 

Other benefits include: a trust could continue past the age of majority; a trustee has greater investment 

power and ability to successfully grow the assets effectively and make distributions with greater discretion 

and flexibility; and allows for portability should the beneficiaries relocate with the trust remaining in effect.  

 

Section 8:  Update Definition of Ultimate Beneficiary 

TCA § 35-15-110 states that charities are treated as qualified beneficiaries, whereas TCA § 35-15-

103(24)(D), as amended in 2013, states that ultimate beneficiaries (which are oftentimes charities) are not 

to be treated as qualified beneficiaries.   

 

The intent behind the 2013 amendment was to avoid needing the consent of a charity (designated as an 

ultimate beneficiary under a trust) to make changes to the terms of the trust under a nonjudicial settlement 

agreement.  Section 8 reconciles the code sections and recognizes the intent of the 2013 legislation:  

consent of an ultimate beneficiary is not necessary when entering into nonjudicial settlement agreements. 

 

Sections 9-12:  Specifies Courts Have Authority to Approve Final Accountings 

These sections authorize beneficiaries or a successor trustee to petition the court for a final accounting from 

a trustee that is resigning or being removed.  Authorization is also given to an outgoing trustee to allow it to 

petition the court to have its final accounting approved by the court.  Upon the court’s approval of a final 

accounting, the trustee is released from liability for the period covered by the accounting.  Notwithstanding 

the one-year statute of limitations for breach of trust, a trustee may not be sued for a matter covered by a 

final accounting approved by the court.   

 

Section 13:  Holder of General Power of Appointment Can Represent if Material Conflict 

This would allow holders of general powers of appointment to represent persons (permissible appointees or 

takers in default) regardless of whether a material conflict of interest exists.  Under TCA § 35-15-302, a 

holder of a general power of appointment may not represent persons with respect to a dispute if there is a 

material conflict of interest.  However, because the appointees or takers in default do not have a vested 

interest, the holder of the power of appointment should not be prohibited from representing them because 

there is no reason to have to know who the takers in default are since the holder of the general appointment 

can appoint anyone.   

 

Section 14:  Allows Nonjudicial Modification after Settlor’s Death 

This would allow for nonjudicial modifications of irrevocable trusts after the death of settlor if the change 

would not be inconsistent with a material purpose of the trust so long as the trustee and all qualified 

beneficiaries agree to the change(s).  Under current law, in order to change a term of an irrevocable trust 

after the death of the settlor – whether it’s a material or immaterial change – it requires court approval.  

Court approval would still be required for material changes after the settlor’s death. 

 

Section 15:  Broaden the Uneconomic Trust Statute 

This would amend the uneconomic trust statute (TCA § 35-15-414) to allow for termination by a trustee 

when the trustee’s annual fee for administering the trust is 5% or more of the market value of the principal 

assets of the trust or the assets are $100,000 or less. The current statute only allows for termination by a 

trust if the assets are $100,000 or less.   

Trust companies and bank trust departments often have accounts that are close to the $100,000 threshold, 

which does not merit continued administration by the corporate trustee due to administrative fees, but 

termination is not permissible because the trust requires a corporate trustee and it is not permissible under 

the law.  Allowing for a transfer of these smaller accounts to an individual trustee would reduce the cost 

administration and not cause unnecessary depletion of a trust’s assets.   



 

 

 

Section 16:  Technical Correction 

There are three cross references to (g)(2)(C) that should be (g)(2)(B) – there is not a subsection (g)(2)(C).  

Section 16 corrects the cross reference.   

 

Section 17:  Authorization of Special Purpose Entities as Trust Protectors/Advisors 

This would create a new part in the Tennessee Uniform Trust Code that authorizes “special purpose entities 

(SPEs).  SPEs are a new concept with only South Dakota having passed legislation that specifically 

authorizes them.  SPEs are typically used in a directed trust structure, which Tennessee adopted in 2013, 

and thus are well suited for use in our state. 

 

A Tennessee SPE would be required to be set up as an LLC or corporation, and would employ the 

individuals filling the roles of Trust Protector, Investment Committee and/or Distribution Committee for a 

family’s trust that has significant assets but are not enough to merit forming a private trust company.   

 

To qualify as an SPE, an entity must:  use a Tennessee corporate trustee; register with the Tennessee 

Department of Financial Institutions; be subject to examination at the discretion of the Commissioner for 

the sole purpose of determining whether it satisfies all of the requirements to qualify as an SPE; pay the 

Department the cost of any examination; and pay an annual fee of $1,000.   

 

Benefits of SPEs: 

▪ Individuals employed by an SPE would enjoy liability protections from actions taken in those roles that 

they would not otherwise be entitled to 

▪ SPEs create additional nexus to the State of Tennessee, which can be very beneficial for income tax, 

asset protection and trust situs purposes 

▪ Requiring SPEs to work in conjunction with corporate trustees would ensure the continuation of trust 

business flows to Tennessee banks with trust powers and public trust companies 

▪ As a corporate entity, an SPE would provide legal continuity of its corporate existence and continue 

without regard to any single individual’s death, disability or resignation 

 

Section 18:  Technical Correction 

This changes an incorrect citation in TCA §45-10-103 regarding subpoenas from Adult Protective Services 

to the correct statute, which is TCA § 45-10-119. 

 

Section 19:  Tennessee Code Commission Request 

This requests the Tennessee Commission to include the headings to sections, chapters, and parts in any 

publication containing this legislation. 

 

Section 20:  Enacting Clause 

This legislation would take effect upon becoming law. 

 

For more information, please contact Amy Heaslet, EVP/General Counsel:  901-212-3288 or 

aheaslet@tnbankers.org.  
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